Middletown

WORKSHOP AGENDA FOR THE
BURGESS & COMMISSIONERS AND
PLANNING COMMISSION

February 7, 2022
6:30 p.m.

. Planning issues update

a. Hollow Creek Professional Center

b. Memorial Hall redevelopment

c. Foxfield Section 6 — Active Aduit community

. Comp Plan update
a. Water Resources Element
b. Municipal Growth Element

. Inoperable/unlicensed vehicles text amendment

. Fencing section text amendment
. Sign ordinance update

. Review of town zoning ordinances update (J LaPadula/M Carney)



Cindx Unanﬂst

From: Susan Llareus -MDP- <susan.llareus@maryland.gov>

Sent: Tuesday, February 1, 2022 3:50 PM

To: Cindy Unangst

Cc: Chuck Boyd -MDP-; Alfred Sundara -MDP-; William Kiskowski -MDP-; Joseph Griffiths -
MDP-

Subject: Re: Middletown Population Change - Comparison of Census to Local Permit Activity

Hi Cindy,

Hope you are doing well.

This letter is regarding the query you have made concerning housing unit numbers in Middletown, Maryland.
We have looked at the information you have provided regarding building permits, as well as the 2010 and 2020
Census numbers for the town.

The numbers in the 2020 Census are within the margins of error of the recent American Community Survey
and Population Estimates Program (PEP) released by the Census Bureau, which indicate that even if they are
incorrect, the values may not be dramatically off. Looking at the building permits over the last ten years, added
to the 2010 total housing units, it does appear that local records have fewer added units than presented by the
2020 Census. This could have multiple explanations and the Census staff has received this question and are
looking into it. One possibility is that housing units were not tabulated accurately in 2010 and this could have
led to the discrepancy in the 2020 Census housing unit numbers. We also compared the boundary data being
used by the locality and the Census Bureau to confirm that they were also consistent.

If Middletown wished to consider challenging the 2020 Census housing unit total, this could be done through
the Census Count Question Resolution (CQR) Program. MDP is going to provide technical assistance for
counties and municipalities who need assistance. For successful CQR challenges, the Census Bureau will
update the numbers, but the changes will not be reflected in the official 2020 count. The updated numbers
would be used as a basis for the PEP moving forward. The 2020 count would remain official and Planning
recommends that Middletown use that count for community planning initiatives at this point. The Census
Bureau informed us they are looking into the calculations for various levels of geography, including issues of
this nature.

You may also be contacted by researchers from Georgetown University who are partnering with the State and
Census staff to use the best tools and techniques to correct matters related to the Census count and ensure
improved performance in future surveys. We appreciate your patience and understanding in this matter, we will
continue to update you on any developments as we are notified. Please let us know if you have any further
questions.

Sincerely,

Susan



Chapter 8

MUNICIPAL GROWTH ELEMENT
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Introduction

The purpose of the “Municipal Growth Element” is to examine the interrelationships
among land use, population and housing growth, and their impacts on public facilities
and services. In this regard, Middletown Town officials will have a stronger basis for
setting land use and growth management policies in the future through a better

understanding of the multi-dimensional implications of change.

This chapter presents analyses of land consumption and facilities impacts that can be
expected as a result of the projected growth of the town'’s population from 4,943 in
2020 to Maryland Department of Planning’s projections of in the year 2030. The

growing population will require the identification and development of additional



water resources, and could impact existing surface water features such as Hollow

Creek and Wiles Branch. Additional development will also require an increase in

school capacity and wastewater capacity.

Municipal Growth Goals:

1.

Manage the rate of infill growth to be consistent with the provision of
adequate services and infrastructure.

Manage the rate of growth by annexation to be consistent with the
provision of adequate services and infrastructure.

Maintain the historical rural community nature of the Town.

Continue to provide a sustainable quality of life for residents of the

Town.

Executive Summary

In order to meet the municipal growth goals above:

1.

The Town will ensure that development is orderly and utilizes good design
technigues. Consideration will be given to the impact of growth on the

existing community and facilities.

The scale of development shall be compatible with adjoining land uses. This
shall include identification of the uniqueness of existing adjoining

development.

Development will be allowed only where it can be served adequately by
public facilities and roads. New development will be planned with respect to

future transportation needs.



4. Adequate land shall be reserved for commercial/light manufacturing
activities. Commercial uses will be designed and scaled to be compatible with

the neighborhood in which it is located.

5. The Town shall give consideration to the historic significance of structures

and neighborhoods during the development review process.

6. The Town shall seek to obtain and maintain a physical buffer from the

unincorporated areas.

7. The Town shall direct development away from all stream valleys, steep

slopes, and natural areas.

8. The Town shall work to provide a buffer around its water resources.

Background

Middletown is located in the western portion of Frederick County. It is a small town in
a rural valley setting with outlying picturesque farms and plentiful natural and
heritage resources. Major arterials for the region include U.S. Route 40-A and
Maryland Route 17. Urban areas near Middietown include Frederick City to the east
and the city of Hagerstown to the northwest. These urban areas represent potential
places of employment for Town residents, along with Montgomery County and the

District of Columbia further to the southeast, and Baltimore further to the east.

Middletown adopted a Policy on Residential Growth for all new residential
development, on July 17, 2003, and a Policy on Commercial Growth for all new
commercial development on April 6, 2004. The policies have been amended over the
years and most recently on January 10, 2022. The growth criteria under these policies
include the provision for adequate water and sewer, adequate school capacity, a
traffic impact study identifying all traffic issues related to the requested development

(and the correction of those issues), usable recreation space, written Public Works



Agreements, a limit on the number of residential permits per calendar year, and the
payment of municipal real estate taxes for all properties requesting annexation for
commercial development. These policies (attached in Appendix __) have established

elements of an adequate public facilities ordinance and have proven to be very

effective in the last two decades in controlling growth in the Town of Middletown.
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underutilized land in the Town. Potential yield in Middletown was determined by
identifying vacaﬁt}@_d underutilized parcels using aerial photography in the Town's
GIS system. These g_i?es constitute lots of record and are expected to develop within

the planning period from 2022 to 2040.

Infill capacity includes the Caroline’s View Apartments property, Memorial Hall
apartments and completion of construction at the Franklin Commons townhouse
property. Foxfield Section 6, an active-adult residential development, yet to be

developed, is also included in this capacity estimate. The estimated total infill and



redevelopment potential for Middletown by 2040 is an additional 202 residential

dwelling units (see Table 8-6).

Table 8-6

Approved Prelim. Plats Development Units Population
R-20 Foxfield Section 6 -

Active Adult 148 296
Existing Lots of Record
R-1 204 Lombardy Ct. 1 2.7
R-1 E. Green - adj to Miller Property i 2.7
R-1 500 East Main Street 1 2.7
R-1 502 East Main Street 1 2.7
R-2 E. Green - behind Williams 1 2.7
R-2 28 Walnut Street 1 2.7
R-2 310 S. Jefferson Street 1 2.7
R-2 312 S. Jefferson Street 1 2.7
R-2 316 S. Jefferson Street 1 2.7
R-3 116 East Main Street 1 2.8
TC 406 West Green Street 2 5.4
Approved Site Plans
TC Memorial Hall Apts. 15 42
R-3 Caroline's View Apts.(Horman) 9 25.2
R-3 Franklin Commons Townhouses 18 50.4

Totals: 202 446.1

! Based on population projections of 2.0 for R-20 active-adult zoning, 2.7 for R1 and R2 zoning, 2.8 for R3
zoning and TC zoning districts.



Assumptions for Infill & Redevelopment

Infill and redevelopment capacity for Middletown is based on the following assumptions:

= |nfill capacity accounts for new infill development in Middletown, which includes
Franklin Commons townhouses and Memorial Hall apartments (presently being
developed), the Foxfield Section 6 subdivision {(new development), and other infill lots.

= Infill capacity assumes development of the Foxfield Section 6 property based on R-20
active adult cluster development zoning, and development of Franklin Commons,
Memorial Hall, and Caroline’s View Apartments based on current Town residential
zoning (R-3).

= Population estimates assume Middletown’s average household size will remain
proportionate with the Town’s average household size of roughly 2.7 persons per
household for the past two decades.

IMPACTS OF INFILL/REDEVELOPMENT GROWTH

Classification InfllllRe:::ae;opment
Dwelling Units 202
Population 446
New Residential Water/Sewer Demand (gpd) 50,500
New Non-Residential Water/Sewer Demand {(gpd) ?
TOTAL
New Residential/Non-Residential Water/Sewer Demand 50,500+
—{gpd)
School (new students) Info still needed
- High School Info still needed
- Middle School Info still needed
- Elementary/Primary School Info still needed
Library (gfa) 335
Police (personnel) 1
Recreation Land {acres) none
Fire & Rescue
- Personnel Info still needed
- Facilities (gfa) Info still needed




Assumptions for Impacts from Infill & Redevelopment Areas

Impacts from Middletown'’s infill growth utilize the following sources and assumptions:

e Future population and dwelling unit projections from 2010 to 2030, as described in
this chapter;

+ Middletown growth policies which require developer to provide 300 gallons per day
of water and sewer per unit;

» Maryland Department of Planning (MDP) multipliers for recreation land;

¢ Frederick County Public Schools multiplier for school enroliment;

e Multipliers for Municipal Administrative Space based on current space per thousand

people;

Frederick County Public Library {facility standards);

Frederick County Sheriff's Department (personnel multiplier);

International City Council Management Association (fire personnel multiplier);

National Planning Standard (fire facility square footage multiplier).

Implications of Growth

The most significant implications of growth (summarized in Table 8-8) are impacts on water

and wastewater demand and school facilities.

Public Schools: The impact of Middletown's growth on public school facilities during the
planning period (by 2040) is iliustrated in Table 8-7: a total of __ new students: __ elementary

school students; _ middle school students; and __ high school students.

Library: Residents of the Middletown Valley are located within a 6-mile drive of the
Middletown branch of the Frederick County Public Libraries, which occupies a total of 2,500
square feet. Currently library facilities will not adequately serve the needs of the projected
increase in Middletown’s population. However, the County is in the process of constructing
a new Middletown public library facility of 15,250 square feet, which is the current standard

for the County, to meet the level of service necessary for the Middletown area.

Recreation Land: Between 2020 and 2040, an additional 446 people are projected to be
added to the Town from infill development. Based on the State’s ratio of 30 acres per every
1,000 people, and the current park acreage in the town (77 acres), Remsberg Park outside of

town (88 acres), and including the County Park (78 acres), no additional recreation land will



be required in the Town by 2040 to serve additional demand for recreation land as a result

of the projected increase in population.

Public Safety: Fire and emergency medical services are provided to Middletown residents
through the Middletown Fire and Ambulance Company. Police protection in Middletown is

provided by the Frederick County Resident Deputy service.

As illustrated in Table 8-7, police and emergency services will be impacted to a moderate
degree as a result of the projected increase in Middletown’s population by 2030. Based on
industry standards for calculating staffing levels of emergency services personnel, one
additional police person will be needed by 2040 to serve the projected increase in
population. The additional police person will need to be added through the Frederick County
Resident County Deputy Program. Information is still needed for the population increase on

fire and ambulance personnel and facilities.

Additional Facility Needs: Middletown recognizes that any gain in population will require
an equivalent increase in municipal meeting space, Town administrative staff, and municipal
services (street repairs, trash collection, etc.). The existing Town Hall is currently adequate to
serve the needs for hearing and meeting space. A review of staffing levels for administration
should be conducted by the Town annually to determine adequacy. In addition, Middletown
should review the need to expand the Public Works department. Expansions of Town staff
and municipal services can be made and funded as the population and assessable tax base

in the Town expands.

Water and Sewer:



Goal: manage the rate of growth by annexation to be
consistent with the provision of adequate services and
infrastructure

GROWTH & ANNEXATION AREA PLAN

The Middletown Growth and Annexation Area (Growth Area) has been refined during this

comprehensive planning process to reflect new Town goals in relation to annexation, growth,

and future development. Therefore, the Growth Area, as defined in the 2010 Middletown

Comprehensive Plan, has been reduced and altered by eliminating properties to the south

and west of the town. See Figure 8-1, Growth Boundary Map, following at end of chapter.

Growth Area Analysis

The total acreage for the Growth Area is roughly 403 acres and contains 21 parcels. As shown

on Figure 8-1 Growth Boundary Map, the growth boundary represents the Town’s long-range

growth expectations. Much of the Growth Areais comprised of larger parcels, and some

smaller parcels are already developed.

10

Property Name Property Tax ID | County Zoning Acreage | Floodplain| Infrastructure | Developable Acreage | R-20Zoning EDU's

AC Jets 03-142582 AGand R-3 144.05 24.21 29,96 80,88 195,76
Grossnickle 03-165558 AG 1.00 - 0.25] 0.75 1.63
Lee/Phillips 03-157635 AG 2.30 0.58] 173 3.76
Coblentz LLC 03-128636 AG 42.77 10.69 32.08 69.86
Wiles 03-165531 AG 70.08 17.52 5256 114.48
Mid-North Partners LLLP 03-124681 AG 105.92 26.48) 79.44 173.02
Mid-North Partners LLLP 03-140547 AG 13.87 3.47) 10.40 22.66
Long 03-156877 AG 176 - 0.44 1.3 287
Renner 03-156869 AG 0.99 - 0.25 0.74 161
Brandenburg 03-127370 AG 0.71 - 0.18 0.53 116
Myers 03-153630 AG 1.20 . 0.30] 0.90 195
Triantafillos/Lee 03-153657 AG 2.14 - 0.53] 1.60 3.49
Stauffer Funeral Homes 03-134458 AG 2.27 - 0.57 170 371
Gorman 03-153649 AG 3.72 0.93 2.79 6.08
Szczachura 03-151719 AG 0.33 0,08 0.25 0.54
Leishear 03-154785 AG 2.18 0,54 1.63 3.55
Vendemiatti 03-124703 AG 2.30 0.58 1.73 3.76
Murphy/Whalen 03-144364 AG 3.28 0.82 2.6 5.35
Daly 03-126625 AG 0.64 Q.16 0.48 1.05
Sz¢zechura 03-138763 AG 0.86 0.22 0.65 1.40
Stair 03-131165 AG 0.50 - 0.13] 0.38 0.82
Totals| 402.86 24.21 94.66 283.99 £18.53




Assumptions for the Growth Boundary Area

The Growth Boundary Area analysis for Middietown is based on the following assumptions:

11

Growth Boundary Area capacity accounts for potential new development on existing
agricultural properties in the Growth Boundary Area, totaling 403566 acres.
Build-out capacity for these properties utilizes the MDP methodology, which assumes
that 25% of the land will be used for roads, open space, and other uses unrelated to
dwelling units or commercial/industrial buildings.

Growth Boundary Area capacity assumes there will be no building in floodplains.
Growth Boundary Area capacity assumes a dwelling unit density based on current
Town residential R-20 zoning, which requires a minimum lot size of 20,000 square
feet.

The resulting total developable area in the Middletown Growth Boundary Area is
approximately 403 acres. This equates to 618924 dwelling units.

Small, previously developed lots in the Growth Boundary Area do not have
development potential but may require water and sewer service.

Growth Boundary Area population projections assume Middietown’s average
household size will decline in proportion with the MDP projected average household
size for Frederick County over time.



'add date reference

12
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All land within the Middletown Growth Area has a county land use plan designation of
Agricultural/Rural or Low Density Residential, which generally indicates that development
would be appropriate on those properties within a 20-year timeframe subject to completion
of other staging mechanisms (according to Livable Frederick??). The vast majority of
residentially designated land with the Growth Boundary is zoned Agricultural on the County’s
zoning map.

13



Within the Middletown Growth Area, the annexation process will be the primary staging
mechanism used by the Town in relation to its growth. Annexation agreements negotiated
between the Town and the petitioner will address development phasing, development limits,

and responsibilities for public facilities and transportation improvements.

Middletown’s Growth plan acknowledges that these properties may be incorporated into the
Town at some future date. In the meantime, the Town would request that the County hold
these properties in agriculture zoning, thus limiting the potential for premature, low-density
development on well and septic systems. Middletown has several reasons for this position

including:

» Protecting Middletown's unique identity by controlling the quality of development
occurring around the Town corporate boundaries within the Conservation
Boundary;

e Requiring development site design that includes mandatory open space
requirements,

¢ Enabling densities for new development that support Smart Growth if water
resources are adequate;

¢ Requiring appropriate water-saving construction materials for new development to
protect water quality;

¢ Requiring “Best Management Practices” (BMPs) for stormwater management to
protect and enhance water quality in potential receiving waters;

o Ensuring appropriate expansion of water and wastewater treatment systems to
accommodate new development; and

¢ Eliminating the potential for future failing septic systems.

14









Prior to annexing any land area not inciuded in the Growth Boundary Plan, the Town wil
first consider appropriate amendments to this Comprehensive Plan and will follow the
procedural requirements for comprehensive plan amendments and annexation
established in State law (Land Use Article and Article 23A). This will ensure that the
proposed annexation is consistent with the goals and objectives of this comprehensive
plan, that appropriate consideration has been given to the adequacy of public facilities and
services, and that County and State agencies are afforded an opportunity to comment on

the proceedings.

17
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AN ORDINANCE TO AMEND TITLE 17 TO PROHIBIT THE PARKING OF
UNREGISTERED OR INOPERABLE MOTOR VEHICLES EXCEPT IN ENCLOSED

ORDINANCE NO. 22-01-01

PRIVATE STRUCTURES.

SECTION L. BE IT ORDAINED AND ENACTED by the Burgess and Commissioners of
Middletown that Title 17, Chapter 16.060 of the Middletown Municipal Code be, and hereby is amended

as shown below. Language being deleted is designated by being fin-brackets—and-strieken—through].

New language is designated by being in BOLD CAPITAL LETTERS.

Title 17 - ZONING

Chapter 17.16. RESIDENTIAL DISTRICTS

17.16.060 - Off-street parking and loading.

A. {Unchanged]
B. he-parking

permitted-provided-thatsuch-a—vehicle-is-effective 2ERes FR-adjeiningpreperties:)
UNREGISTERED OR INOPERABLE VEHICLES ARE PROHIBITED FRO

BEING PARKED OR STORED ON PRIVATE PROPERTY UNLESS CONCEALED
FROM PUBLIC VIEW IN A FULLY ENCLOSED GARAGE, SHED, BARN OR
SIMILAR COVERED STRUCTURE. IT IS ALSO FORBIDDEN TO USE PUBLIC

STREETS OR PARKING LOTS FOR UNREGISTERED OR INOPERABLE
VEHICLE STORAGE.

(Ord. No. 15-04-02, § 1, 4-27-2015; Ord. 182 § 5.4, 1976)

SECTION II. BE IT ORDAINED AND ENACTED by the Burgess and Commissioners of
Middletown that Title 17, Chapter 32.060 of the Middletown Municipal Code be, and hereby is amended

as shown below. Language being deleted is designated by being tin-brackets-and-stricken-through].

New language is designated by being in BOLD CAPITAL LETTERS.

Title 17 - ZONING

Chapter 17.32. DESIGN STANDARDS GENERALLY

17.32.060 - Off-street parking.

A. - 1. fUnchanged)

J.

Off-Street Parking in Residential Districts and for Residential Use Property in the TC
{Town Commerical) District.



L. {Unchanged)
2. [Fhe-parlkiag

properties)) UNREGISTERED OR [INOPERABLE VEHICLES ARE
PROHIBITED FROM BEING PARKED OR STORED ON PRIVATE
PROPERTY UNLESS CONCEALED FROM PUBLIC VIEW IN A FULLY
ENCLOSED GARAGE, SHED, BARN OR SIMILAR COVERED
STRUCTURE. IT IS ALSO FORBIDDEN TO USE PUBLIC STREETS OR
PARKING LOTS FOR UNREGISTERED OR INOPERABLE VEHICLE
STORAGE.

3.-5 {Unchanged]

(Ord. No. 20-07-01, § I, 7-13-2020; Ord. 16-08-03, § I, 8-8-2016: Ord. No. 15-06-02, § II, 6-8-
2015; Ord. No. 11-03-01, § 11, 7-11-2011, eff. 7-31-2011; Ord. No. 10-10-02, § VII, 10-25-2010;
Ord. 08-01-01 § 2 (part), 2008; Ord. 05-09-01 § | (part), 2005; Ord. 182 § 2.4, 1976)

Editor's note(s)—Ord. No. 20-07.01, § I, adopted July 13, 2020, changed the title of § 17.32.060
from "Off-street parking in residential districts" to read as herein set out.

SECTIONIIL BE IT FURTHER ENACTED AND ORDAINED that this Ordinance shall take
effect twenty (20) calendar days following its approval by the Burgess and Commissioners.

INTRODUCED ON THE 6" DAY OF January ,2022
PASSEDONTHE _ DAY OF __, 2022
EFFECTIVE DATE: August 15, 2022

ATTEST: BURGESS AND COMMISSIONERS
OF MIDDLETOWN

BY:
Andrew J. Bowen, Town Administrator John D. Miller, Burgess




ORDINANCE NO. 22-01-02
AN ORDINANCE TO AMEND TITLE 17 TO ADD A NEW SECTION 17.32.165 ON FENCES.

SECTION 1. BE IT ORDAINED AND ENACTED by the Burgess and Commissioners of
Middletown that Title 17, Chapter 32.165 of the Middletown Municipal Code be, and hereby is added as
shown below. New language is designated by being in BOLD CAPITAL LETTERS.

Title 17 - ZONING
Chapter 17.32

17.32.165 FENCES

ALLOWABLE PROJECTIONS OF FENCES INTO YARDS. EXCEPT AS MAY
BEAUTHORIZED BY SPECIAL EXCEPTION, AS FOUND IN SECTION 17.48.360 OF
TOWN CODE, FENCES MAY BE CONSTRUCTED IN OR PROJECT INTO YARDS
PROVIDING THAT A ZONING CERTIFICATE, AS REQUIRED BY THE TOWN, IS
ISSUED.

(1) FRONT YARD REGULATIONS.

A. NO FENCES MORE THAN FOUR FEET HIGH MAY BE LOCATED CLOSER TO
THE FRONT OF THE LOT THAN THE PRINCIPAL BUILDING;

B. ANY FENCE ERECTED IN A FRONT YARD SHALL BE PLACED AT LEAST
FIVE FEET BACK FROM THE CURB LINE, SIDEWALK OR ANY PROPOSED
SIDEWALK AND/OR PROPERTY LINE.

C. ANY FENCE ERECTED IN THE FRONT YARD MUST BE SPLIT RAIL,
WROUGHT IRON, PICKET OR OTHER OPAQUE FENCES OF A SIMILAR
NATURE.

SEE DIAGRAM BELOW,
(2) SIDE AND REAR YARD REGULATIONS.

A. NO FENCE MORE THAN SIX FEET HIGH, EXCEPT AS MAY BE AUTHORIZED
BY SPECIAL EXCEPTION, AS FOUND IN SECTION 17.48.360 OF TOWN CODE,
SHALL BE ALLOWED ON ANY OTHER PART OF A RESIDENTIAL LOT.
FENCES MAY BE OPEN OR SOLID STYLE CONSTRUCTION.

B. FENCES SHALL NOT BE CONSTRUCTED IN A MANNER WHICH WOULD
CREATE UNMAINTAINABLE AREAS OR HAZARDOUS CONDITIONS.

C. ANY FENCE ERECTED IN THE SIDE OR REAR YARD MAY BE PLACED UP TO
THE PROPERTY LINE.

D. FENCES IN EXCESS OF SIX FEET IN HEIGHT IN COMMERCIAL AND
INDUSTRIAL DISTRICTS AND FOR NONCONFORMING BUSINESSES MAY BE
APPROVED BY THE PLANNING COMMISSION SUBJECT TO REVIEW OF THE
FENCE MATERIAL DURING SITE PLAN REVIEW,



SEE STANDARD LOT DIAGRAMS BELOW.
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A. ALL CORNER LOTS ADJACENT TO A PUBLIC STREET SHALL ALSO BE
CONSIDERED FRONT YARDS. A CORNER LOT MUST COMPLY WITH THE
FRONT YARD REGULATIONS FOR FRONT YARDS ON EACH PROPERTY
LINE/YARD WHICH IS ADJACENT TO A PUBLIC STREET.

B. ON EVERY CORNER LOT ABUTTING THE INTERSECTION OF TWO STREETS,
A TRIANGULAR AREA WITHIN THE LOT SHALL REMAIN CLEAR OF ANY
STRUCTURE, WALL, FENCES, PLANTING OR OTHER VISUAL
OBSTRUCTION WHICH MIGHT CAUSE DANGER TO TRAFFIC BY
OBSCURING THE VIEW;

C. SUCH TRIANGULAR AREA SHALL BE DELINEATED BY A LINE DRAWN
ACROSS THE LOT TO CONNECT POINTS ON THE TWO STREET LINES AT A
DISTANCE OF 35 FEET FROM THE INTERSECTION OF THE STREET LINES.

SEE CORNER LOT DIAGRAMS BELOW.
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SECTION II. BE IT ORDAINED AND ENACTED by the Burgess and Commissioners of
Middletown that Title 17, Chapter 32.170 of the Middletown Municipal Code be, and hereby is amended

as shown below. Language being deleted is designated by being fin-brackets—and-strieken—through].
New language is designated by being in BOLD CAPITAL LETTERS.

Title 17 - ZONING
Chapter 17.32. DESIGN STANDARDS GENERALLY

17.32.170 — Modifications to yard requirements.

A.-D. {Unchanged}

=3 E. Allowable Projections of Freestanding Signs into Yards. Freestanding signs (not attached
to a building) as permitted in the particular district may project into the front yard. G. Yard
Requirements for Corner Lots. There shall be a front yard setback for each street frontage and
the remaining yard setbacks shall be considered side yards. H. Additions to Townhouses. No
additions shall be permitted in the front and rear yards of townhouse units with the exception of
ground-level patios or unenclosed decks or porches. Hipped or flat roofs, including decks, shall
only be permitted over ground-level patios.

{G¥: F. Yard Requirements for Corner Lots. There shall be a front yard setback for each street
frontage and the remaining yard setbacks shall be considered side yards.

HH-G. Additions to Townhouses. No additions shall be permitted in the front and rear yards of
townhouse units with the exception of ground-level patios or unenclosed decks or porches.
Hipped or flat roofs, including decks, shall only be permitted over ground-level patios.

(Ord. No. 20-07-01, § II, 7-13-2020; Ord. No. 10-11-02, § I, 11-8-2010; Ord. 08-01-01 § 2
(part), 2008; Ord. 04-05-01 § 1, 2004; Ord. 182 § 8.1, 1976)

SECTION III. BE IT FURTHER ENACTED AND ORDAINED that this Ordinance shall take
effect twenty (20) calendar days following its approval by the Burgess and Commissioners.

INTRODUCED ON THE DAY OF ,»2022
PASSED ON THE DAY OF , 2022




EFFECTIVE DATE: , 2022

ATTEST: BURGESS AND COMMISSIONERS
OF MIDDLETOWN

BY:

Andrew J. Bowen, Town Administrator John D. Miller, Burgess B



TO:

FROM:
DATE:

RE:

MEMORANDUM

Burgess and Commissioners, Town of Middletown
Rebecca D. Myers, 2 Woodmere Circle

February 3, 2022

Comments on Proposed Fencing Ordinance

Please accept these comments on the proposed fencing ordinance before the Board. There are
problems with the Town's fencing regulations, but this proposal is not the answer. The core
issue with fencing on corner lots is the application of front yard restrictions to the street-adjacent
side of corner lot back yards, effectively depriving the property owners of use and enjoyment of
a significant part of their property should they want or need fencing. The proposed ordinance
treats this set back as an unalterable requirement and attempts to solve the issue by amending
the front yard fencing provisions.

| submit that this approach is not correct because:

A.

A

B.

The application of front set back provisions to side fences on corner lots is not required
under the existing ordinances.

The application of front set back provisions to side fences on corner lots is not required
for safety, aesthetics, or other public policy purposes, and is not consistent with the
existing practices in Middletown.

The proposed changes to front yard fencing requirements are ambiguous and would
create as many, if not more, issues than exist today.

THE APPLICATION OF FRONT SET BACK PROVISIONS TO SIDE FENCES ON

CORNER LOTS IS NOT REQUIRED UNDER THE THREE EXISTING ORDINANCES
THAT REGULATE RESIDENTIAL FENCES. [Applicable Code Sections are provided in a
separate document.]

Middletown'’s yard requirements for residential districts are set forth in a chart in Section
17.16.070 — Required lot area, lot width, and yards. Each district except “Other Uses” has a
required front yard depth of 35 feet, side yard depth of 12 feet, and rear yard depth of 40
feet. A footnote to the Front Yard Depth column states:

Does not include street right-of-way. Corner lots shall provide two front yards; the front
yard setbacks for single-family dwellings, and multi-family dwellings shall be equal to the
height of the dwelling but in no case shall the front yard setback be less than thirty-five
(35) feet measured from the curb line

Thus, a corner lot shall have two front yards that will be at least 35 feet deep.



Myers Comments
Proposed Fencing Ordinance
February 3, 2022

The next applicable ordinance is Section 17.32.170 - Modifications to yard requirements.
This Section includes seven separate paragraphs describing seven separate and distinct
modifications:

A. Allowable Projections of Structure into Yard and Other Modifications to Yard Requirements,
B. Side Yards Not Requirad for Second-Story Residential Uses in Nonresidential Structures.
C. Allowable Projections of Business Structures into Yards.

D. Allowable Projections of Accessory Buildings into Yards.

E. Allowable Projections of Fences into Yards.

F. Allowable Projections of Freestanding Signs into Yards.

G. Yard Requirements for Corner Lots.

H. Additions to Townhouses,

Subsection E allows fences in yards subject to certain conditions. Subsection E does not
mention corner lots. Subsection G provides more detail on yard requirements for corner
lots. Recall that the footnote in Section 17.16.070 simply states that “corner lots shall
provide two front yards.” Subsection G expands upon this and specifies that “[tlhere shall
be a front yard setback for each street frontage and the remaining yard setback be
considered side yards,” clarifying where the front yards are to be located and that the
remaining yards will be side yards (and consequently, no back yard).

There is nothing connecting Subsection G to Subsection E. Neither refers to the other by
subsection number or topic. They are separated by Subsection F, which addresses yard
signs, a completely unrelated topic. Subsection E is the only subsection applicable to
fences.

Finally, Section 17.48.360 creates a special exception for certain fences. Like Section
17.32.170, Section 17.48.360 has six subsections, each appearing to address a different
requirement, including Subsection D which requires the fence to be “located at a minimum
of fifty (50) feet from any street which is adjacent to the front yard of the property.” If these
Subsections were truly intended to be separate exceptions, Subsection D would be
nonsensical and ineffective, as its 50-foot setback is more restrictive than the 35-foot
setback provided for in Section 17.16.070. These Subsections are not separate and
independent, however. The Subsections do not have their own subject lines. Subsection A
refers to “a” fence, subsequent subsections refer to “the proposed fence” or “the fence,”
and to “the subject property,” indicating cumulative requirements. Finally, a review of the
legislative history discloses that this set of requirements was drafted to provide a basis for
approving a seven-foot fence that a Middletown resident had built without a permit. Until the
Commissioners adopted this ordinance submitted to them by the resident, there were no
legal grounds for approving a seven-foot fence. (Based on this history, the application of
this section would be clearer if the introductory clause were to read: “In any residential
district, fences are subject to the requirements of such district and Section 17.32.170
except as modified and provided in this chapter. A fence to a maximum height of seven feet
may be erected under the following conditions:"}
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Even as written, however, Section 17.32.170 supports an existing regulatory framework in
which front yard setbacks are not applied to corner lot side yard fences. While Subsection
D dictates front yard setbacks for seven-foot fences, Subsection F provides that "[o]n a
corner lot, no fence greater than six feet in height may be erected or installed adjacent to or
along the street which adjoins the side yard of the lot.” If the 50-foot setback in Subsection
D applied to side yard fences on corner lots, Subsection F would be superfluous. Further,
Subsection F references side fences on corner lots being “adjacent to or along the street,”
terms indicating closeness to the street that would not be used in connection with a 50-foot
setback requirement.

B. THE APPLICATION OF FRONT SET BACK PROVISIONS TO SIDE FENCES ON
CORNER LOTS IS NOT REQUIRED FOR SAFETY, AESTHETICS, OR OTHER PUBLIC
POLICY PURPOSES, AND IS NOT CONSISTENT WITH THE EXISTING PRACTICES IN
MIDDLETOWN.

In examining this issue, you must ask what the purpese would be for imposing front yard
setbacks on side fences on corner lots — what would the Commissioners have intended to
accomplish with these requirements? The reasons for applying front setback requirements
to the primary physical structure on all street-adjacent sides of corner lots include safety
(visibility) and aesthetics (balance, proportion, openness). These considerations do not
apply to fences.

This interpreted restriction on corner lot fencing creates inequities between Middletown
neighbors. The Zoning regulation definitions in Section 17.04.030, establish that through
lots, like corner lots, are deemed to have two front lot lines.

Lot, corner. "Corner lot" means a lot abutting on two or more streets at their intersection
which does not exceed one hundred thirty-five (135) degrees.

Lot, through. "Through jot" means an interior lot, fronting on two parallel or
approximately parallel streets.

Lot line, front. "Front lot line" means the street line running along the front of the lot
separating it from the street. In a through lot, both lines ahutting the street shall be
deemed to be "front lot lines." A corner lot shall be deemed normally to have two front lot
lines.

Yet there is no fencing restriction on the rear of through lots comparable to the restriction
being imposed on corner lots.

Further, the interpretation of corner lot side fence setback requirements appears to have
either changed over time or been applied inconsistently, as there are a number of corner
lots with side yard fencing at or near the sidewalk or road in various Middletown
neighborhoods.
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Exhibit A at the end of these comments provides pictures illustrating these points. These
pictures are not submitted with an aim to have any existing fencing modified, but with the
intent to demonstrate the inappropriateness of applying front setback restrictions to corner
lot side yards.

C. THE PROPOSED CHANGES TO FRONT YARD FENCING REQUIREMENTS ARE
AMBIGUOUS AND WOULD CREATE AS MANY, IF NOT MORE, ISSUES THAN EXIST
TODAY

To maintain the existing framework yet allow fences that would meet the “forty-eight (48)
inches above ground level” fencing requirements for swimming pools in Section 15.16.020,
the proposed ordinance increases the allowable height for front lot fences from three feet to
four feet. This is a significant change that would apply to alf residential lots in Middletown,
not just corner lots.

A four-foot fence is a substantial fence. It would be jarring to see a fence or fences of that
height in the middle of a residential street. They would undoubtedly diminish the sense of
open space and could create issues by limiting road visibility for adjacent properties.

This is compounded by the ambiguous reference to opacity in proposed subsection 1.C.
Mirriam-Webster defines “opaque™ as “not letting light through; not transparent.” Referring to
split rail and wrought iron fences as opaque is confusing, if not contradictory. A picket fence,
on the other hand can be completely opaque. Constructed with no gaps between the
pickets, such a fence would present as a solid wall. By seeming to require opacity instead of
openness, the proposed regulation would take Middletown front yard fencing in the wrong
direction.

CONCLUSION

Middletown fencing regulations are far from a model of clarity. A re-examination of the
requirements would be useful. Such a significant change, however, should involve a
comprehensive review of regulations of other jurisdictions that provide more precise
guidance, with evaluation of the various approaches that might be taken. This proposed
regulation, while clearly submitted as a well-intentioned effort to solve frustrations
experienced by corner lot owners in Middletown, has the potential for significant unintended
consequences. The more direct and effective approach would be to rescind the current
interpretation that imposes front setback requirements on the side yards of corner lots.
Then, a committee could be formed to explore and recommend comprehensive
improvements to our fencing regulations.

Thank you for your consideration of my comments. | would be glad to provide any additional
information or research you might want.
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EXHIBIT A - FENCES OF MIDDLETOWN

Consider the case of 1 Woodmere Circle. The owners applied for the fence outlined in solid gray
(Picture A), but were told that the side fence adjacent to Green Street must follow the dotted
line, also shown as the red line in Picture B.

Picture A Picture B

Yet, this wall of fencing at the rear of the through lots between Main Street and Green Street is
the view from these owners' back yard.

The Green Street though lot fencing continues past Martha Mason Drive, where there are two
through/corner lots that abut three streets, each with fencing along the side and rear streets:
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Below is a sampling of the many corner lots in Middletown with fences close to the sidewalk or
street. None of these fences create a hazard or disrupt the neighborhood aesthetic.

Page 6 of 6
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17.16.070 - Required lot area, lot width and yards.

Middletown, MD Code of Ordinances

The following table shows lot area, lot width and yard requirements:

REQUIRED LOT AREA, LOT WIDTH AND YARDS'IN RESIDENTIAL DISTRICTS

f Min. Lot Area | Min. Lot Width |One Front Each Side Yard | One Rear Yard
| per Familyor | per Structure | Yard Depth3 | (feet) (feet)
Rental Unit (feet) (feet)
{sq.ft)
R-20 District
Single-family dwelling 20,0004 1005 35 12 | 40
se i SR el i
R-1 District :
Single-family dwelling 10,000 75 35 12 | 40
R-2 District
Single-family dwelling 6,000 60 35 12 40
| Two-family dwelling 4,0006 60 35 12 40
Duplex 6,000 60 35 12 40
R-3 District
Single-family dwelling 6,000 60 35 12 | 40
L
Two-family dwelling 4,000 60 35 12 | 40
—-
Duplex 6,000 60 35 12 40
Multifamily dwelling 4,000 8 — 35 12 ll 40
Townhouses (See_ Section 17.16.080)
Other Uses
Schools, places of worship, — — 40 100 100
libraries

' Exceptions to yard requirements are allowed for certain uses (Section_12.24.030).

14
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2 side yard is measured from closest point of structure to side lot line.

3 Does not include street right-of-way. Corner lots shall provide two front yards; the front yard setbacks for single-family dwellings, and
multi-famity dwellings shall be equal to the height of the dwelling but In no case shall the front yard setback be less than thirty-five (35)
feet measured from the curb line.

4 In the R-20 residential district, developments of more than ten {10) lots may have no more than twenty-five {25) percent of the total
number of lots from fifteen thousand (15,000) to twenty thousand (20,000) square feet in area provided the average lot size of the
development exceeds twenty thousand {20,000) square feet only upon approval of the planning commission.

5 In the R-20 residential district, developments of more than ten (10) lots may have no more than twenty-five (25) percent of the total
number of lots with the lot width of eighty (80} to one hundred {100) feet, only upon approval of the planning commission,

% |n the R-3 residential district, multi-family dwellings are required to have a minimum lot area of five thousand (5,000) square feet per
family or per rental unit when such structures include five or more family or per rental units.

The design requirements for townhouses would be as follows in_ Section 17,16.080.

{Ord. No. 15-04-02, § |, 4-27-2015; Ord. 05-09-01 § 1 (part}, 2005: Ord. 03-02-02 § 1, 2003; Ord. 182 5§ 5.5, 1976)

17.32.170 - Modifications to yard requirements.

A. Allowable Projections of Structure into Yard and Other Mcdifications to Yard Requirements. Architectural features of
buildings such as window sills, cornices, roof overhangs, and unenclosed porches that do not have a roof may project into
the required yard not more than six feet but may not be closer than six feet to a lot line, Open fire escapes, fireproof outside
stairways, chimneys and flues may project into the required yard not more than six feet. Unenclosed ground floor terraces or
unenclosed patios may extend into any yard area but may not be closer than six feet to a lot line,

B. Side Yards Not Required for Second-Story Residential Uses in Nonresidential Structures. Side yards shall not be required for
residential dweliings erected above commercial structures.

C. Allowable Projections of Business Structures into Yards. Signs, awnings, canopies, marquees as attached to and partof a
building may project into the front yard in the commercial districts only.

D. Allowable Projections of Accessory Buildings into Yards. One-story accessory buildings with a maximum height of sixteen {16)
feet measured at the peak of the roof may project into yards provided that:

{1} The square footage for an accessory building or structure for business purposes shall not exceed six hundred (600}
square feet;

{2) The height of any accessory building or structure shall not exceed the height of the principal dwelling, if the height of the
principal dwelling is less than sixteen (16) feet;

{3) When more than ten {10) feet from the building, it may project into the side or rear yards providing it projects no closer

than six feet to the side or rear lot lines;

(4) Garage accessory buildings entered from alley or street in the case of double frontage lots are not closer than ten (10)
feet to the street or alley line.

(5) One-story accessory structures on townhouse lots may be located up to two feet of a side property line and six feet of a

rear property line provided the accessory structure is no more than eighty (80) square feet in size;
{6) All accessory structures defined as sheds must be located to the rear of the principal structure;
(7} All accessory buildings and structures shall be located behind the front building line of the principal building;
(8) In any easement area, no accessory building or structure except for public utility panels or boxes shall be erected;
(9) All accessory buildings or structures shall be a minimum of one foot from easements;

{10) When located on a residential-zoned property, the square footage of all floors of the accessory building or structure shall
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not exceed the footprint of the principal dwelling;

Middlatown, MD Code of Ordinances

(41} No accessory building or structure shall be used for sleeping or other occupancy;

(12) If a residential property is subject to the rules, restrictions, and covenants of a home owners' association, a homeowner

shall obtain all home owners' association approvals, if required, to construct an accessory structure;

(13) The cumulative area of all accessory structures may not exceed the following square footage hased on residential zone:

Zone Minimum Lot Size Cumulative square footage allowed
for all accessory structures
R-20
Single family dwelling 20000_ _ 10% of rear yard not to exceed 1,000 square feet
R-1
| Single family dwelling 10,000 10% of rear yard not to exceed 1,000 square feet
R-2
Single family dwelling _ 6,06; - 10% of rear yard not to exceed 700 square feet
Two family dwelling 4,000 10% c;;‘-re-a_r yard not to exceed 400 square feet
Duplex 6,000 10% of rear yard not to exceed 700 square feet |
” o oven s wwimsevesdaiie o seesan i I
Single family dwelling 6,000 i 10% of rear yard not to exceed 700 square feet
Two family dwelling 4,000 10% of rear yard not to exceed 400 square feet
Duplex 6,000 o 10% of rear yard not to exceed 700 square feet
Multi-family dwelling 4,000 B 10% of rear yard not to exceed 400 square feet

E. ‘Allowable Projections of Fences into Yards. Except as may be authorized by special exception, fences may be constructed in
or project into yards providing that: (1) no fence or uniform {(hedgerow) planting more than three feet high shall be located
within thirty (30) feet of a street intersection or driveway entrance; (2) no fence more than three feet high may be located

closer to the front of the lot than the principal bullding; and (3} no fence more than six feet high shall be allowed on any other

part of the lot except that fences no more than six feet high shall be allowed in any yard areas in the commercial and
industrial districts. Fences in excess of six feet in height in commercial and industrial districts and for nonconforming
businesses may be approved by the planning commission subject to review of the fence material during site plan review.

Fences shall not be constructed in a manner which would create unmaintainable areas or hazardous conditions.

F. Allowable Projections of Freestanding Signs into Yards. Freestanding signs (not attached to a building) as permitted in the

particular district may project into the front yard.
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Middletown, MD Ccde of Ordinances

G. Yard Requirements for Corner Lots. There shall be a front yard setback for each street frontage and the remaining yard setback
be considered side yards.

H. Additions to Townhouses. No additions shall be permitted in the front and rear yards of townhouse units with the exception

of ground-level patios or unenclosed decks or porches. Hipped or flat roofs, including decks, shall only be permitted over

ground-level patios.

(Ord. No. 20-07-01, § I, 7-13-2020; Ord. No, 10-11-02, § 1, 11-8-2010; Ord. 08-01-01 § 2 (part), 2008; Ord. 04-05-01 § 1, 2004; Ord. 182 §

8.1, 1976)

17.48.360 - Fences.

In any residential district, fences are subject to the requirements of such district and Section 17.32.170 except as modified and
provided in this chapter:

A.

A fence of uniform height, to a maximum height of seven feet, may be erected on any property which adjoins, in whole or
in part, other property not within a residential zoning district and which consists of twenty thousand (20,000) square feet
or more in area. "A fence of uniform height" shall mean that the height of the fence, as measured vertically at any point
from the ground to its highest point, shall be consistent and without significant deviation, for the entire perimeter of the
fence;

All adjoining property owners to the subject property shall consent in writing to the proposed fence;

The residence or primary structure which is situated on the subject property is located at its nearest point at least thirty
(30) feet from the nearest point of the residence or primary structure on any adjoining lot;

The fence shall be located at a minimum of fifty (50) feet from any street which is adjacent to the front yard of the
property;

Any top portion of the fence which exceeds a height of six feet shall be constructed with lattice or other similar

transparent material approved by the board of appeals;

On a corner lot, no fence greater than six feet in height may be erected or instalied adjacent to or along the street which
adjoins the side yard of the lot.

(Ord. 08-03-02 § 1 (part), 2008: Ord. 04-05-01 § 2, 2004}
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